THE HEADSTONE

Vol. I1I January 2025 Issue I

Hello and greetings to all!

Being on the cusp of 2025, I wish each of you a happy New Year. It truly is my hope that the
new year is filled with joy and good health for everyone. I also hope you had a wonderful
Christmas, filled with the joy of the season.

As for the weather here, Cold and then some. December was a below average temperature
month, and the wind seemed to blow about every day. I can always tell just how warm it has
not been when I look at my wood pile. For members in the mid-west and Great Lakes region, I
know, I don’t know how good I have it.

The Value of Research, or Just Snooping Around

Through the last of November and most of December when time permitted, I was committed to
gathering all of the information on The Valley Railroad section of the Baltimore and Ohio that
ran from Harrisonburg to Lexington, Virginia. It's the same railroad that utilized the stone
bridge featured in last month’s newsletter. I was searching the records of The National Archives
for railroad valuation maps and stumbled upon the map below. It is dated 1825 and was drawn
by Claudius Crozet, who was the well-known civil engineer who oversaw the construction of
the Blue Ridge Tunnel in the 1850s. It is the oldest Augusta County map found by me to date
which has the names of residents listed on the map. This particular map is titled The Road From
Staunton to Callahan and has absolutely nothing to do with railroads. The Callahan on the map is
the one in Allegheny County near Clifton Forge. Crozet even lists the miles from start to finish.
What caught my eye about this particular map was the name Hanger, shown as a resident on
the Deerfield Road. It was the first I knew of a Hanger living out there in an area that was still
very much a wilderness in 1825.

I have not determined which Hanger it was, but if identified, a big gap in the migration timeline
from Augusta County to points west could get filled in. A large number of Hanger’s went west
in the early 1800s, a disproportionate number in my opinion, and settled in the Upper
Mississippi and Ohio Valleys, ' .
with a few continuing on to 13~
the Great Plains with still :
some going on to points west
of the great divide. Almost all
of them show up out there on
records as farmers, § $
merchants, and business 22 &
owners. And then again,
maybe this particular Hanger
just stayed right here in
Virginia.




Laws governing Private Cemeteries in Virginia

One of our members, David McKaskey, who I was privileged to work with when he served as
Assistant Commonwealth’s Attorney for Augusta County way back in the day, sent me an
article several months ago that I thought would be of interest to others. So many of us use
graveyard records and as an extension of that research, actually visit the burials places of those
we research. Many of these are on private property. So just what are the laws of Virginia
governing the rights of those that wish to visit and of those that own the property? And are
there legal assurances that even if we don’t visit, our loved ones’” graves will be preserved? I
have attached below the full article that Dave sent me. It was authored by Ernest W. Porta, Jr.
and I have included the full article which includes his bio.! Thank you, Dave and thanks to Mr.
Porta for publishing this important information.

If you have time, take a look at the endnotes associated with the research Mr. Porta did for the
article, particularly number 7. If anyone knows of a private cemetery in Virginia and would like
to have the location recorded with the Virginia Department of Historic Resources (DHR) let me
know and I will get the information from you and see that it gets recorded if it has not been. It
can be as small as one grave and still be recorded.

The scans for the attached article are a little wavy and I apologize for that, but I think they are
legible.

! Porta, Jr. E. W. (December 2023) Private Cemeteries in Virginia: The Law of Ownership, Maintenance, and Access. Virginia
Lawyer, Volume 72. Pages 29-32.



Private Cemeterieg in

Virginia:

The :
Law of Ownership, Maintenance, and Access

by Earnest W. Porta Jr.

ver the past decade, private cemeteries in

Virginia have been the subject of intense,
emotionally-charged debate. In 2013 workers
discovered graves on the site of a proposed
new high school sports complex in Prince
William County. After work on relocating
the bodies had begun, researchers identified
likely descendants of those interred. Though
apparently previously unaware of the ceme-
tery’s existence, some of them reacted with
alarm upon learning that the bodies were
being moved.’

Not long after. in Mecklenburg County.
surveyors of a property slated tor develop
ment discovered cemetery gravestones in a
wooded area. To the consternation of descen
dants, neither the county nor the property
owner’s representatives allegedly made any
attempt to locate and consult with them on
relocating the cemetery. Instead. authonties
opted to sumply meet the legal requirement
of posting notices in the newspaper More
recently, in 2021, again in Prince \? ham
(,ounl\.. the temporary blocking ol an access

ery, and land clearance
ry. led to

pohaes.

route 1o a cemet
allegedly affecting another cemete
bitter recriminations, new county
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landowners, tor example. may belie

private cemetery duminishes the value of their
property and thus choose not 1o investigate
rumors or local lore about potential un
marked bunal sites. Correspondingly, those
who have an attachment to an 1solated famuly
or community cemetery may discourage more
widespread knowledge of its existence for tear
of vandalism, unwanted gatherings, or simply
because they consider it a place ot private
refuge. Whatever the rationale, there 1s not
universal agreement among cemetery owners,
descendants of the interred, and visitors that
the existence of private cemeternies should be
widely known. This naturally increases the
likelihood that property owners will unin-
tentionally find themselves owners of burial
sites and that visitors to a private cemetery
may find the site under threat or their tradi-
tional means of access and use curtailed or
modified.

A private cemetery refers to famuly or
small cammunity bunal sites on private
property; it intentionally excludes cemeter
1es controlled by or atfihated with a church
organization, those owned or operated by a
municipality or other governmental enuty,
and cemeteries with bunal plots available for
sale to the general public—all of which are
subrect to a ditferent legal tramework

Ownership

Virginia statute and local government ordi
nances typiaily define a cemetery as any land
or structure used or intended to be used tor
the mterment ot human remains.* There 1s



no requirement for boundaries or markers.
Nor is any deed or writing necessary. In the
end, all that is ultimately required is an actual
burial. While local governments in the Com-
monwealth have a variety of zoning and other
regulations that apply to cemeteries, Virginia
law specifically exempts “interment of mem-
bers of a family on private property” from the
requirement that cemeteries be authorized
by zoning ordinance.® Consequently, while
the overwhelming majority of burials today
indeed take place at public or church ceme-
teries, it is still possible for private property
to serve as the final resting place of deceased
family members, provided one complies with
relevant health department and local regula-
tions.

Virginia law specifically exempts “interment of members
of a family on private property” from the requirement
that cemeteries be authorized by zoning ordinance.

More importantly, even if the Common-
wealth outlawed all private burials tomorrow,*
Virginians would still confront innumera-
ble private burial grounds already in place,
marked and unmarked, known and unknown.
Just how many there are no one knows.
There is no comprehensive statewide map of
private cemeteries in Virginia.” Additionally,
local government publication of map layers
identifying known cemeteries varies.® Then,
of course, there are cemeteries of which local
government officials are unaware.

Further complicating the matter is that
in contrast to a number of other states,
Virginia law does not require the disclo-
sure of burial sites in all land conveyances.
For public sales of publicly-owned property,
governing bodies must provide notice that
a known cemetery exists on the site,” and
Jocal governments often mandate a survey,
demarcation, and other measures related to
cemeteries in the context of site or subdivision
plans and rezoning applications.' But there
is no disclosure obligation in transactions
among private parties. Rather, in such cases,
Virginia largely remains a “buyer beware”
state. Of course, sellers are subject to the nor-
mal obligations of truthfulness when making
representations, and realtors would hopefully
disclose the existence of a graveyard. But
there is no requirement that a seller or their
agent investigate or unilaterally disclose the
presence of burials prior to sale.

VIRGINIA LAWYER | DECEMBER 2023 | VOL 72| GENERAL INTEREST

Given all this, as some of the examples in
the introduction suggest, it is not unheard
of or perhaps even unusual for a property
owner—particularly those who purchase large
acreage in rural areas—to inadvertently find
themselves owners of a private cemetery, with
attendant obligations. In situations where the
property owner is aware of the presence of a
cemetery, they may still be confused about
ownership issues and obligations, particularly
if the local government mapper excludes own-
ership information, or the HOA in which they
reside does not retain a professional manage-
ment company.

Despite the possibility for confusion, in
most instances ownership of private cemeter-
ies is reasonably straightforward. The owner
of the surrounding land on which the ceme-
tery is situated is quite often the owner of the
cemetery as well. In HOAs, the cemetery may
be on the lot of an individual property owner,
or more likely, in an area designated as part
of the association’s common area. It is not un-
usual in older subdivisions with ambiguous,
seldom-consulted covenants and declarations
for residents to assume a local cemetery is
the responsibility of the descendants of the
interred. Some will find a reservation in deeds
that seems to support that view.

Yet, in all likelihood, the cemetery is
owned by the surrounding property owner
or the HOA. Deeds that in the past conveyed
property that now includes a cemetery often
contain language that “reserves”a portion of
the property for a cemetery. Virginia courts
have repeatedly held that this reservation
does not, however, withhold a fee interest in
the land of the cemetery. Rather, the ceme-
tery area is deemed conveyed to the grantee
of the overall parcel, and the reservation is
interpreted as conveying to particular parties
an easement in gross of a specific right to use
the cemetery." Thus, in the majority of cases,
it is likely that the owner of the land on which
a cemetery sits is in fact the owner of the
cemetery as well.

It is worth noting that in certain cir-
cumstances unwilling owners of private
cemeteries may be able to relocate them.

If the graveyard was previously unidentified
or is an abandoned family graveyard, and
there has been no reservation of rights or the
beneficiaries of such rights waive them, and a
body has not been interred in the graveyard
for 25 years, Virginia Code § 57-38.1 permits
the landowner to seek court approval for
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removal and relocation. There are a variety of
notice and publication requirements in such
instances, and the court will consider, among
other issues, the historical significance of lhf
graveyard. Butif the court is satisfied and the
petitioner is willing to bear the expense, the
courts are empowered to authorize removal
and relocation of the human remains. "

Cemetery Maintenance

Despite the trepidation that might come with
the realization that one inadvertently owns

a private cemetery, the obligations of such
ownership in Virginia are modest. Neither
state statute nor common law require an own-
er to maintain a cemetery in any particular
condition. One is free, for example, to allow

it to become overgrown and unkept and for
the grave markers to fall over or disintegrate.
Ownership does not convey a right to remove
remains or destroy, deface, or otherwise do
injury to the site, and any willful or malicious
action to such effect is a felony." But there is
no affirmative duty on the part of the owner
to maintain a cemetery; they are free to
essentially abandon it.

In cases where an owner chooses this
course, adjacent property owners may have
remedies. State statute permits adjacent
property owners or the local governing body
where the private graveyard is located to
petition the circuit court to require that the
graveyard be put in a “suitable condition” if
through neglect and disuse it becomes
“unsightly and thereby lessens the desir-
ability and value of adjacent land”""* While
this would seem to necessitate action on the
part of the cemetery owner, even this poten-
tial obligation is limited, for if no grave or
entombment right has ever been sold, statute
indicates that the court will not force the own-
ers to maintain the area. Instead, the court
may allow the petitioning party to perf(')rm
the maintenance of the cemetery at their own
expense, provided they pay the costs of the
case and post bond if requested by the court
10 address potential claims for injury or dam-
age. In other words, though a property owner
may find themselves the surprise owners of
a cemetery that perhaps affects the resale
value of their land, the Virginia Jegislature has
formally protected them in certain circum-
stances from also assuming an unanticipated

maintenance obligation.

GENERAL INTEREST

Access

(;f:ncrally speaking, the primary obligation
of cemetery owners is to allow access to
appropriate parties. Virginia Code § 57-27.1
specifically requires that cemetery owners
al!ow access to the cemetery for the purpose
of visitation by family members/descendants
of people buried there, plot owners, and for
genealogical research. This access right is not
unlimited, however. Landowners can require
reasonable notice and place restrictions on
frequency, hours, and duration of access.
While they can fence or wall off the cemetery,
they must then incorporate a gate that permits
authorized access. In addition, owners can
designate the access route if no traditional
access route is easily visible. By granting
access the owner is immune from liability for
such access absent gross negligence or willful
misconduct.”

Ownership does not convey a right to remove remains or
destroy, deface, or otherwise do injury to the site, and
any willful or malicious action to such effect is a felony,
but there is no affirmative duty on the part of the owner
to maintain a cemetery; they are free to essentially
abandon it.

Corresponding obligations also exist for
those accessing the cemetery. Under
§ 57-27.1, for example, they are liable for any
damage they cause. Additionally, in Turner v.
Turner the court noted that a right of access
can be lost by repeated abuses and
misconduct.'

A relatively recent Virginia case clar-
ified further the issue of access routes. In
Wintergreen Homestead, LLC v. Pennington
the court ruled that property owners whose
land contains a traditional access route to a
private cemetery, but not the cemetery itself,
do not have to allow visitors to use that route
across their property to access the cemetery.
This does not, however, relieve the cemetery
owner of the obligation for providing a route
across the cemetery owner’s property. When
confronted with the hypothetical that a
cemetery owner could in theory then sell all
the land around a cemetery to third parties
to block access, the court noted that the
doctrines of easement by prescription, prior
use, or necessity would still apply."” In other



words, absent repeated abuse and misconduct,
cemetery owners will remain obligated to pro-
vide cemetery access to appropriate parties,
subject to reasonable notice, hours, duration,
and frequency constraints.

Conclusion

Issues arise with regard to private cemeteries
that rarely occur when dealing with church
or public graveyards. Tensions can run high,
particularly when individuals are dealing with
a sense of loss or perhaps even assumed guilt
for a lack of knowledge of or neglect of a buri-
al site. Increased awareness of the presence of
private cemeteries and the basic legal obliga-
tions of owners and visitors may help prevent
misunderstandings and avoid exacerbating
situations already fraught with emotion. <2
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The Good Ole Days

It seems like something is always catching my eye when I am trying to locate information on
something, and it never is the something I am trying to locate. I get distracted and by the time I
realize that I have got to get back on task, it is time to hit the hay. That scenario played out once
again when I located a Staunton newspaper article in The Valley Virginian, written by the owners
of The Valley Virginian, about The Valley Virginian while I was searching for something else.
After reading it, and after what seems like enduring a lifetime of political bickering and

negative news over the last few years,
especially as of late, it was just a
refreshing read. I have included the
article? as well as a page from the Library
of Congress, Chronicling America3, which
provides an  all-you-want-to-know
account of The Valley  Virginian
Newspaper. I believe I have left the links
active so you can check other aspects of
the page out and get off task all by
yourself!

If you do decide to look over the Library
of Congress page, take a look at what
Samuel Yost did for Staunton while
owner of the newspaper. I am referring
to the column he began writing
captioned The Suffering Poor. The
newspaper was also known for including
poetry in just about every issue. I have
attached one such poem below that I
picked from the Staunton Spectator,
another Staunton newspaper during the
same period4. I think after you read it
you might just agree with me - Those
were the good ole days as newspapers

go.

For me, if it doesn’t start out with “Roses
are red, Violets are Blue........... ” then I
have probably never read it, (or want to)
but boy, this poem got my attention. I
think this might just affect my New
Year’s resolution.

The Valley Virginian article is below.

Poetry.
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’ Remember the Poor.
Remember the poor for bleak winds are blowing,
And brightly the frost-pearls are glist'ning
around.
The streamlets have ceased all their musical flow-
ing,
And snow-drifts lie scattered all over the
ground.
Remember the poor in their comnfortless dwell-

ings,
Til-clad and ill-fed and o'er burdened with care,
Oh, tarn not awav with a look so repelling—
Thy kindness may save them perhaps from
despair.

Remember the poor when the hearth-stone is
cheerful,
Andblhappy hearts gatber around its bright
aze;
There are hearts that are sad and eyes that are
tearful;
As bright as thine own in their sunnier days.
Misfortunes may scatter thy present possessions,
And plenty, to poverty, ieave thee a prey;
How bitterly then wilt thou think of the bles-
sings,
That Charity asks from thy riches to-day-.

Remember the poor as you thankfully gather
Each round his rich tuble with luxury spread;
Thou, too, art a pensioner on a rich Father,
For health and for friendship, for raiment and
bread. -
If he hath been bountiful, with a like spirit,
Dispense of that bounty what Charity claims;
Far greater the treasure thy soul shall inherit
en thy bread on the waters returneth again.

Remember the poor—this thou art commanded—
Thy Savior thus kindly remembered the poor;
“The destitute thou shalt not send emoty-handed,
Unc‘llad ar}d unwarmed, and unfed from thy
oor.’
Thy peace in this life shall be like the deep river,
And dying, thy welcome to heaven shall be—
“Ye faithful and blessed of my Father—come
hither;
Ye did it to others—ye did it to me.”

o
-@ -
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Thursday, - - - April 7, 1870.

TO0 OUR PATROXS AND FRIENDS.
With this issne commences the second

year of oar proprictorship and direction of

the VALLEY VIRGINTAN.

When, a year ago, we assumed countral of
the paper we did so with wany misgivings.
Our predecestors had wot found it a profita-
ble investment, the snbeeription list was
small—the patronage in the way of adver-
tising and job work by no meaus encovrag-
ing——and the affairs of the office in a condi-
tion which demanded *‘reconstruction ”

We had po experienge in the cditorial mun-
ggement of a paper. We were younz and
without that education and training which is
50 necessary for the suceessful direction of a
public journal. But we had strong arms
and stout hearts. We kpew how to work,
and we determined to spare vo cffort to
achicve success. Hope beckoned as onward,
and pecessity seconded the invitation to stren-
wous effort.

The first year of our editerial lire has pass-
ed, and we arc now able, with hearts filled
wuh oratitude to the Great Dispenser of
events, and (0 a generous public, to announce,
that our lubors have been crowned with suc-
cess far beyond our most sanguine expecta-
tions.

Within the year, oar subseription list has
increascd rapidly, aud is vow twice as large
a8 when we issued our first number. Our
advertising patronage and job work have
grown in a correspending ratio.  We Lave
kept clear of debt. We have furnished cur
office with ample supplies of material and
we think we may confidently afirm, that we
have placed the VALLEY VIRGINIAN on a
firm and substantial basis.

- e e i
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We have eadeavored to cultivate friendly
relations with onr cotemporaries, here and
elsewhere. We eutertain for them the kind-
est feelings, snd shall always rcjoice in their
suceess. - We do not look upou them as ri-
vals, bat as allics, who are co-operating with
us in the great work of diffusing correct in-
formation among the people. Virtue and ian-
telligence are the coruer stones of free io-
stitutions. The press is one of the most
powerful agents iu inculcating sound mor-
als, and diffusing useful knowledge. It is
the national school master. The more news-
papers—and the more widely they are circu-
lated the better. The minds of men are so
various that they must be approached =and
appealed to in various ways and by various
means. What may exercise a powerful in-
fluence cn some, will preduce little effect on
others. It is, therefere, for the public in-
terest, that there should be a number of pa-
pers, presenting importaut subjects in various
lights, so as to reach the winds and hearts of
the greatest number.

In commencing our sccond volume we beg
leave totender to our pairons our heartfelt
thavks for their generous support. We
have doubtless committed many errors, and
left many things undone which we ought to
bave done. DBut we ean say, with perfect
truth, that we tave wvot iutenticnally done
wrong toany oue nor have we sought to
wound the feelings of any one.

For the future we ean cnly say that we
will use our best cfiorts to deserve the confi-
dence of our friends. Weshall try to make
our paper the vehicle of sound moral and po-
litical priuciples. We shall maiutain a man-
ly and indepeundent position, truckling to no
partizan ivfluences, and pandering to no per-
sonal preferences. Weshall keep the pub-
lic welfare steadily in view, and if we fall
into errors they will b errors of the head,
not of the heart,

e - .-~ — -
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The Valley Virginian

Staunton, located in western Virginia about sixty miles north of Lynchburg, served as an army depot, commissary post, and training camp for
the Confederacy for much of the Civil War with Confederate generals Stonewall Jackson and Jubal Early encamped there at some point during
the war. In 1864, though, the Union army broke the Confederate hold on Staunton and laid "waste to much of the town and miles of nearby
railroad track.” It was in the war's aftermath that The Valley Virginian began publication in Staunton on November 29, 1865.

Circulated every Wednesday by Alexander Menzies Garber, Jr. on the third floor of the Burwell building at Main and New Streets, The Valley
Virginian was Staunton's lone Republican newspaper. While the city's population was only about 6,000 to 7,000 from 1860 into the 1890s,
Staunton produced an impressive array of newspaper publications along with The Valley Virginian, including the Staunton

Spectator and Staunton Vindicator, among others. Staunton was not a large city, but it was located at the crossroads of several railroads and
home to the Standard Iron Works, several educational institutions, the Western Lunatic Asylum and the Virginia Institution for the Deaf,
Dumb and Blind (now called the Virginia School for the Deaf and Blind), which might explain its prodigious press history.

Early in its life, the Virginian devoted ample copy reminiscing about the war and included reports from other newspapers like the Richmond
Wig and the Richmond Enquirer. It also provided political news out of Washington, local news, poetry, advertisements, real estate
announcements, railroad news, and listed local marriages and deaths. From November 6 to December 18, 1867, Garber, a University of
Virginia graduate and Confederate war veteran, partnered with J. R. Crockwell, who had established the Covington Times, to produce The
Valley Virginian. In April 1869, Stoneburner and Co. took over the paper. "There are three journals published in Staunton," explained the new
owner in the April 29, 1869 issue, "we would like to make the Virginian different from all others—more original—more domestic, and less a
partisan paper.”

On December 8, 1870, Samuel M. Yost, who ran the paper longer than anyone before or after him, became proprietor of the Virginian. In
January 1877, Yost began publishing a column titled, "The Suffering Poor" about the problem of poverty in Staunton. "It may not be known to
many of our readers," he wrote on January 11, 1877, "that actual want exists in our little city. It may not be pleasant for them to be told of it,
but such is the harsh, disagreeable fact." He called for systematic relief to feed Staunton's hungry and printed examples of the struggles
experienced by the town's less prosperous residents. Thanks to Yost's editorials in the Virginian, a free lunch-house opened during one of
Staunton's harshest winters, sustaining many local families in need.

During its time, The Valley Virginian had the highest circulation of any paper in Staunton, with about 1,800-2,500 subscribers. The last issue
published in Staunton came out on April 23, 1891 and the Virginian ceased publication until May 14, when it picked up again, somewhat
mysteriously, in the much smaller town of Clifton Forge, about sixty miles southwest of Staunton. "The changes of location, in this instance
and under the conditions of the change,” Yost explained, "imply a modification of the policy of the Virginian in a political sense." It went on to
say that it would aim to bring together "the energies and the co-operation of all classes of the people, whether Democrats, Republicans,
Alliance men or Mugwumps." After Yost left the paper in May 1892, The Valley Virginian had several different publishers before ceasing
altogether sometime in 1895.

Provided by: Library of Virginia; Richmond, VA

Some Final Thoughts
A couple of housekeeping matters:

I hope that the newsletter and care of the cemetery are worthy of your time and interest and if
so, I hope you choose to renew your membership when it is time. If there is some reason that
you won’t, and I can address that issue because of something I have or have not done to your
liking please let me know. I will do my best to make things right. Your membership is
important, and the contributions are much needed.

Don't forget to log on to the website when you visit it. That is the only way you can access the
files, the hundreds of files, that have been uploaded to the site. Just as an example, there are 793
obituaries uploaded and at your fingertips as of this newsletter’s mailing. And as you can see by
the enumerations at the bottom of each newsletter, most categories grow in file size each month.

No jokes to end out the newsletter this month. It's a new year!
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Website Updates: Members Section

In The Library / Archives Section

Ship Passenger Lists 1732-1754 - 15 Total

Unpublished Documents -9 Total

Published Documents - 11 Total

Life in Dutch Hollow - 163 Total

Obituaries & Death Notices - 793 (Still several hundred, thousand to go)

Lucas-Fix Private Collection 109 Total

Department of Historical Resources Augusta County Archaeological Site Surveys - 16
Deed Histories - Dutch Hollow - 5

DHH Cemetery Forensics, Etc. - Preliminary Findings of Ground Penetrating Radar for lower
35 feet of Cemetery and GPS of entire cemetery - 2

Frederich Hanger Descendants Over 200 pages of his descendants’” names with city, county,
and state of residence when known.

Cook-Teaford Cemetery - 2 Files

Schoolhouses-Augusta Co. - 1800s - 14

Coming Soon:

Elijah Jacob Hanger Private Collection (Approximately 450 files to be uploaded as time permits)
In The Focused Research Section

18 Files (40+ more to be researched, formatted , and uploaded as time permits)

The Miscellaneous Research Files module now contains 39 files. There are over 350 files
contained within those 37 files. Please use them. All of that work is for your benefit and was
done with you in mind. Take advantage of it! By the same token, let me know what you would
like to see changed or added and I will do my best to accommodate.

Until next month, Blessings, Happy Trails, and Happy New Year.
glemz, %ﬂge/b

President, Dutch Hollow Hanger Cemetery



